
RESOLUTTON NO.2O2O -9
A RESOLUTION BY THE CITY OF McMINNVILLE, ACTING BY AND THROUGH ITS
WATER AND LIGHT COMMISSION, GRANTING AN EXEMPTION FROM
COMPETITIVE BIDDING REQUIRMENTS TO ALLOW A DESIGN.BUILD METHOD
OF CONTRACTING FOR THE FUEL STATION PROJECT.

WHEREAS, the McMinnville Water and Light Commission ('MW&L") is the Local
Contract Review Board with regards to the water works and lighting plants of the City of
McMinnville pursuant to the McMinnville City Charter, as amended; and
WHEREAS, ORS 279C.335(1) provides that all public improvement contracts shall be
based upon competitive bids; with certain exceptions including an exemption for a
specific contract for a public improvement which is approved in accordance with the
provisions of ORS 279C.335(2), (3), (a), and (5); and
WHEREAS, MW&L's contracting policy authorizes the use of alternative contract
methods for public improvement contracts as an exemption to competitive bidding; and
WHEREAS, ORS 279C.335(2) requires that certain findings be adopted by the Local
Contract Review Board in order to grant an exemption from the competitive bidding
requirement for an alternative contract method for public improvement contracts; and
WHEREAS, pursuant to ORS 279C.335(5Xb), the City published notice of a public

hearing for the purpose of taking public comment on the City's draft findings for the
exemption from the competitive bidding requirement at least 14 days prior the hearing
date of March 17,2020; and
WHEREAS, on March 17,2020 the Commission acting as the Local Contract Review
Board, reviewed the proposed findings, and desires to proceed with granting the
exemption from the requirement for competitive bidding pursuant to the provisions of
ORS 279C.335 and MW&L's contracting policy.

NOW, THEREFORE, THE COMMISSION RESOLVES AS FOLLOWS.

Section 1. Findings Approved. The findings in support of the requested exemption' as
prepared by MW&L staff, and attached hereto as Exhibit "A", are hereby approved and

adopted.
Section 2. Exemption Granted. Based upon the findings set forth in Exhibit "A", the
exemption from competitive bidding requirements to allow a solicitation by request for
proposal and progressive design-build method of contracting for the Fuel Station
Project is hereby granted.
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Water and Light Commission
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EXHIBIT A

Oregon Revised Statute (ORS) 279C.300 requires competitive bidding of public
improvement contracts unless specifically excepted or exempted from competitive
bidding as provided under 279C.335. Under ORS 279C.335(2), a local contract review
board may exempt certain public improvement contracts or classes of contracts from
competitive bidding.

ln accordance with ORS 279C.330, 279C.335, and the MW&L Public Contracting
Policy, in its capacity as the Local Contract Review Board, the Water and Light
Commission makes findings under ORS 279C.335(2) which justify an exemption from
the competitive bidding requirement.

FINDINGS FOR AN EXEMPTION FROM COMPETITIVE BIDDING
ORS 279C.33s (2Xa) and (2Xb)

FINDING: (2)(a) The exemption is unlikely to encourage favoritism in awarding public
improvement contracts or substantially diminish competition for public improvement
contracts. (ORS 279C.335(2Xa)).

SUPPORTIVE FACTUAL FINDINGS: Design-build teams are selected through
competitive proposal processes. No reduction of competition is expected for the
Fuel Station Project since the proposed process is open to the same contractors
and design/engineering firms that would have participated in the traditional design-
bid-build process. Uniform evaluation criteria will be used in the selection of
contractors.

Favoritism will not play a role in the selection of design-build teams. Selection will be

conducted through an open and advertised RFP process. All qualified firms will be
invited to submit proposals. MW&L will publish a legal notice in the News Register
and the Daily Journal of Commerce in order to provide Project information to all
interested entities. Proposers will be evaluated based on clearly stated criteria. A
MW&L review team will perform the evaluation of proposals in an effort to minimize
the effects of any individual bias, and bring the result of this evaluation back to the
Commission for final approval in a public meeting. All qualified firms will be able to
participate in an open, competitive selection process.

FINDING: (2)(b) Substantial cost savin os and other benefits (ORS 279C.335{2Yb))

Awarding a public improvement contract under the exemption will likely result in
substantial cost savings and other substantial benefits to the contracting agency ln
approving a finding under this paragraph the local contract review board shall
consider the type, cost and amount of the contract and, to the extent applicable to
the particular public improvement contract or class of public improvement contracts,
the following:
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suppoRTtvE FACTUAL FTNDtNGS ("A" TO "N")

A) How many persons are available to bid [?]:

A publicly advertised competitive procurement process will be utilized to select
the qualified general contractor. The granting of the design-build contracting
method does not impact the ability of any qualified general contractor to submit a
proposal. There is a limited number of contractors qualified to perform the work
required (fuel station construction). Consulting with other governmental agencies,
engineers, and contractors, MW&L staff was able to identify four general
contractors, three engineers and three sub-contractors qualified to perform the
work.

(B) The construction budget and the projected operating costs forthe
completed public improvement:

The construction budget is currently set as approximately 1.6 million dollars.
Projected annual operating costs is approximately $245,000 ($11,900 O&M;

$233,100 fuel cost).

(C) Public benefits that may result from granting the exemption:

The design-build contracting method provides an opportunity to expedite the
schedule and improve overall project quality. This opportunity benefits the public

by potentially reducing over-all project risk through the implementation of
transparent communication between the engineer, contractor, and owner
throughout all phases of the project. This allows the engineer, contractor, and

owner to participate in cooperation to obtain all required permits, easements' and

coordinate work within right-of-way. Typically, permitting, right of way and/or
easement procurement is a critical path task that can extend or delay

construction start times in a traditional design-bid-build contract. The fuel station
will be located on McMinnville Water and Light property, but is not exempt from

the State or local governmental permitting process[es].

Other substantial benefits to the public include the ability to select a team based

on their qualifications as they relate to the particular challenges of this Project.

This Project has many interested parties, which together with MW&L, have

varying needs and requirements. The chief participant is McMinnville Water and
Light. lnterested parties include the city of McMinnville acting through its Fire

Department, Police Department, Public Works Department, Parks Department'
and other City Departments. lnput from all interested parties will be necessary
throughout the design and construction phases. The public will benefit from
improved quality of the finished product by having experienced contractors
listening to the varying needs and requirements.

(D) Whether value engineering techniques may decrease the cost of the
public improvement:
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This Project requires a multi-disciplinary approach involving experienced
professionals in varying engineering and construction disciplines. Collaboration
during the design phase between owner, general contractor, and the engineering
team will incorporate a continuous value engineering process to consider
innovative approaches while targeting costs meeting the construction budget.
Through value engineering, the team will be able to utilize existing designs that
both the engineer and contractor have incorporated on other projects. This
includes utilizing existing designs for the canopy structure, fuel station tanks,
card lock system, spill prevention technique(s), and miscellaneous components
such as pump(s), nozzles, filters, and hoses.

(E) The cost and availability of specialized expertise that is necessary for the
public improvement:

The design-build contracting method is not expected to increase the cost or
availability of specialized expertise necessary for the public improvement. Design
availability and cost are not anticipated to be impacted since the method for
contracting these services is not significantly different from those found in the
traditional design-bid-build contracting method. The design-build contracting
method will be providing a complete plan and system design with known costs
before beginning construction work at the site.

(F) Any likely increases in public safety:

No adverse effects to public safety are anticipated as a result of pursuing the
design-build contracting method. The designer will be held to the same standard
of care as with the traditional contracting methods. The contractor will be
following the same construction standards and MW&L standards and will be
using the same best practices as with the traditional contracting methods.

(G) Whether granting the exemption may reduce risks to the contracting
agency, the state agency or the public that are related to the public
improvement:

The design-build contracting method directs a selection based on qualifications,
capabilities, experience, and price, thus reducing the overall risk of change
orders and design errors. Overall, for this Project, a design-build contracting
method has a greater potential to save time and reduce cost.

ln the traditional design-bid-build method, the risk of adequacy of design is on
the owner. The specifications and drawings provided by the owner to the
contractor are design specifications. The contractor is responsible only for
constructing to the design and does not guarantee that any particular outcome
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ln contrast, the traditional design-bid-build method of contracting only allows for
the contractor to see the contract design documents once they are issued for the
construction bidding phase. At this point not only is there is little incentive for the
contractor to engage in value engineering efforts, but the design has already
progressed past the point of incorporating many of the suggestions that the
contractor would have offered.



will be achieved. lf the design proves to be defective, in terms of constructability
or otherwise, the owner cannot hold the contractor responsible, and will likely
find it difficult to pass responsibility back to the designer. A design-build method
should reduce the risk to the contracting of agency of the contractor escaping
responsibility for either a design or related construction defect.

(H) Whether granting the exemption will affect the sources of funding for the
public improvement:

Funding for the Project is from MW&L's current capital improvement budget.
Funds are currently available. This funding source is not anticipated to pose
restrictions to the proposed design-build contracting method.

(l) Whether granting the exemption will better enable the contracting agency to
control the impact that market conditions may have on the cost of and time
necessary to complete the public improvement:

Utilizing the design-build contracting method will likely allow the owner to
minimize risk associated with market conditions. Under a traditional contracting
method, the time between the issuing of the contract documents for bid and the
notice to proceed can be on the order of months. This time delay is seen by the
contractors as a cost risk as the cost of materials can increase substantially in a
short amount of time. The design-build contracting method eliminates this
procurement process and therefore minimizes the cost associated with this risk
that the contractor builds into their bid.

No negative schedule impact is anticipated on this Project as a result of market
conditions with regard to the chosen contracting method. The design-build
contracting method allows the contractor more flexibility to dictate their own
sequencing and scheduling once a price has been agreed upon. This will likely
result in a benefit to the Project with regard to schedule impacts from a market
conditions viewpoint.

The ability to coordinate and manage a multifaceted project such as a fuel
station could be especially challenging to an inexperienced team. Elements of
the Project will require ongoing coordination with the owner, interested parties,
and State and Local regulators.

(J) Whether granting the exemption will better enable the contracting agency
to address the size and technical complexity of the public improvement:

The Project will benefit from input from the contractor regarding design,
construction, and permitting issues. With input from the build-contractor, risks
will be better identified, understood, and managed. lt is more likely that
problems will be solved proactively without the likelihood of impacting the
schedule and costs. Traditional design-bid-build contracting method does not
allow for designer-owner-contractor interaction during design development to
resolve technical issues most effectively.

(K) Whether the public improvement involves new construction or renovates
or remodels an existing structure:
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The public improvement is new construction of a fueling station (diesel and
gasoline) located at 855 NE Marsh Lane, McMinnville, Oregon 97128.

(L) Whether the public improvement will be occupied or unoccupied during
construction:

The public improvement will be unoccupied during construction.

(M) Whether the public improvement will require a single phase of
construction work or multiple phases of construction work to address
specific project conditions:

The Project currently exists as a single phase of construction work. Sequencing
of the Project will be prioritized by the design-build team. No easements are
required. MW&L will work with local regulators on obtaining the required permits,

and the design-build team will focus on obtaining all required State permits.

The utitization of the design-build contracting method will significantly benefit this
Project by allowing construction to begin while obtaining permits. This flexibility is

available specific to this proposed contract type and will reduce project time by
several months.

(N) Whether the contracting agency or state agency has, or has retained under
contract, and will use contracting agency or state agency personnel,
consultants and legal counsel that have necessary expertise and
substantial experience in alternative contracting methods to assist in
developing the alternative contracting method that the contracting agency
or state agency will use to award the public improvement contract and to
help negotiate, administer and enforce the terms of the public improvement
contract:

MW&L has in-house legal counsel that is familiar with Oregon construction and
public contracting law, and is immediately available to MW&L staff' MW&L also
has staff employees that have experience administrating alternative contracting
method contracts.

An ODOT representative, with significant experience in the design-build method

of contracting, has also offered to provide form documents and guide MW&L
staff in the solicitation and selection process.

3. Additional Findings
OAR 137-049-0630(3Xb) permits other findings, in addition to those listed above,
to be considered with regard to the expected benefits and drawbacks of
particular Alternative Contracting Methods.

ADDITIONAL FINDING: The Project is technically complex due to the multiple
engineering and construction disciplines required to design and construction a
fuel station. Utilizing the design-build contracting method provides the owner the
ability to select a general contractor familiar with the complexity of the project
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and knowledge to provide options to the owner and participants throughout the
project.

Summary
Using a competitive proposal design-build contracting method to select a design-
build team who have experience with these types of projects provides many
benefits. The use of this process will not diminish competition or result in
favoritism and should result in overall cost savings to MW&L. Most important,
completion of the Project can occur in the shortest duration possible and within
budget.

END OF EXHIBIT A
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